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IN THE 

(tart of Appeals. Siatrirt of Columbia 

January Term, 1923. 


No. 3942. 


Isadore Saks, Plaintiff in Error , 


vs. 

B. H. Stinemetz & Son Co., Inc. 


BRIEF ON BEHALF OF PLAINTIFF IN ERROR. 

This case is here on a writ of error issued to the 
Municipal Court of the District of Columbia from 
an order of that Court dismissing plaintiff’s complaint 
in a suit instituted by plaintiff to recover possession of 
premises leased by plaintiff to defendant. The parties 
will be referred to as they appeared in the court below. 

By indenture of lease bearing date the 26th day of 
August, 1916, the plaintiff leased to the defendant for 
a term of five years beginning on the 1st day of April, 
1920, certain premises. The eleventh clause of the lease 
provided as follows: 


2 


% 


‘‘Eleventh. The tenant does further covenant 
and agree that it will not sell, assign, transfer or 
set over or mortgage the whole or any part of its 
interest in the premises, or lease or sublet the 
demised premises as an entirety, to any person, 
persons, company or corporation, nor make any 
alteration therein without the written consent 
thereto of the landlord first endorsed hereon, and 
a granting, giving or waiving of any one or more 
of such consents shall not render unnecessary any 
subsequent consent or consents, and if the tenant, 
its successors or assigns, shall become insolvent, 
or if proceedings in bankruptcy shall be instituted 
by or against it, or if it shall compound its debts 
or assign over its estate or effects for the payment 
thereof, or if anv execution or attachment shall 
issue against it or any of its effects whatsoever, 
whereupon the demised premises shall be taken 
or attempted to be taken, or if a receiver shall be 
appointed of its property , or if this lease shall, by 
operation of law from any cause whatsoever de¬ 
volve upon or pass to any person or corporation 
other than the tenant and persons and corporations 
to whom, with the consent of the landlord, his 
heirs and assigns, endorsed hereon, the same may 
be assigned by the tenant, then in each of such 
cases it shall and may be lawful for the landlord, 
his heirs or assigns, at his or their election into 
and upon the said demised premises or property, or 
any part thereof, in the name of the whole, to enter, 
and the same to have, hold, possess and enjoy as 
of his former estate, discharged from these pre¬ 
sents, and the demise intended to be hereby made 
as aforesaid, anything herein contained to the con¬ 
trary thereof in any wise notwithstanding/ ’ 


By his complaint filed September 2, 1922, in the 
Municipal Court, the plaintiff alleged that on August 
14,1922, proceedings seeking to adjudge the defendant 
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a bankrupt were instituted against the defendant in 
the Supreme Court of the District of Columbia, as a 
court of Bankruptcy; that concurrently with the filing 
of the petition, a petition for the appointment of a re¬ 
ceiver of the assets of the defendant was filed, and on 
the same day the defendant filed its answer in the 
bankruptcy cause, in which, not admitting the allega¬ 
tions of the petition, it stated that it did not inter¬ 
pose any objection to the appointment of a temporary 
receiver for the preservation of its assets; that on the 
same day one Louis Binder was appointed receiver to 
take charge of said assets; that on the following day 
the receiver petitioned for authority to conduct the 
business of the defendant, which request was on the 
same day granted; that two of the contingencies pro¬ 
vided in said eleventh clause of the lease giving the 
right to the plaintiff at his election to terminate the 
lease having occurred, to wit, the institution of bank¬ 
ruptcy proceedings against the defendant, and the ap¬ 
pointment of a receiver of its property. The plaintiff 
had advised the defendant on the 23rd day of August, 
1922, that he elected to terminate the lease and notified 
it to remove from and surrender the leased premises. 
(R. 1-4.) 

Copies of the lease and certified copies of the various 
proceedings in bankruptcy and the notice terminating 
the said lease are filed as exhibits to the complaint. 
(Rec. 4-19.) 

Upon the complaint so filed a summons was issued 
to the defendant, which on the 15th day of September, 
filed two pleadings, one entitled, “Plea to the Juris¬ 
diction, ’ ’ and the other, “Motion to Dismiss.’’ (Rec. 
20 - 21 - 22 .) 

With this situation of the pleadings, the plaintiff 
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on October 23,1922, by leave of the court first obtained, 
filed his supplemental complaint in which, 

‘ 4 reaffirming and reiterating with the same force 
and effect the statements and averments contained 
in his original complaint filed herein the 2nd day 
of September, 1922, as if the same were repeated 
and herein incorporated and set forth,’’ 

it was alleged that after the proceedings in bankruptcy 
referred to in his original complaint had been had the 
defendant on September 11th, filed its petition in said 
bankruptcy proceeding setting forth that a forty per 
cent composition of its debts had been proposed by it 
to its creditors, which had been accepted in writing 
as provided by the bankruptcy law, and it was now 
ready to pay the consideration and money necessary 
for that purpose and prayed a reference to the referee 
in bankruptcy for the purpose of consummating the 
composition; that by order of the court the case had 
been referred to the referee in bankruptcy to take such 
proceedings; that on the 30th of September, 1922, the 
referee had filed his report showing that the offer of 
composition had been accepted; that on October 5th, 
the defendant had petitioned the court to designate a 
depository wherein the funds necessary for the pur¬ 
poses of the composition could be deposited, and that 
on the same day the defendant filed its petition pray¬ 
ing the confirmation of the composition; that thereupon 
the court had fixed the 16th day of October, 1922, for 
a hearing upon such application for confirmation with 
a reference to Ralph D. Quinter, referee, as Special 
Master, with instructions to report his finding and re¬ 
commendation; that the said Special Master having 
filed his report, an order was passsed in the bank¬ 
ruptcy proceedings on the 18th day of October, 1922, 



confirming the composition and directing a distribu¬ 
tion of the money deposited. Certified copies of said 
various petitions and orders are annexed to the sup¬ 
plemental complaint. (Rec. 23-32.) 

The supplemental complaint further averred that 
an additional ground had accured to the plaintiff for 
the termination of the said lease in that the defendant 
had compounded its debts and prayed that a summons 
issue to the defendant requiring it to answer the sup¬ 
plemental petition. 

Upon the filing of the supplemental complaint sum¬ 
mons issued to the defendant on the 23rd day of Octo¬ 
ber, returnable November 3, 1922, requiring it to show 
cause why judgment should not be given against it 
for the restitution of the premises described in the 
complaint. (Rec. 33.) 

On November 3, 1922, the defendant filed its plea 
to the jurisdiction of the court (Rec. 34), such plea 
being substantially similar to its ‘‘ Plea to the Juris¬ 
diction ’ filed to the original complaint. (Rec. 20.) 

The case came on for hearing upon the several pleas 
and motions interposed by the defendant, it being 
agreed that the “Motion to Dismiss” filed September 
15, 1922, to the original complaint (Rec. 21) should be 
treated and considered as having also been filed, and as 
applicable to the supplemental complaint. Whereupon 
the court overruled the ‘*Plea to the Jurisdiction” 
and sustained the defendants “Motion to Dismiss,” 
dismissing both the original and supplemental com¬ 
plaint, to which the plaintiff excepted. (Rec. 35.) 


In granting the defendant’s motion to dismiss and 
dismissing plaintiff’s complaints, it is submitted that 
the court below erred. 
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Under the provisions of Section 12, Chapter 3 of the 
Bankruptcy Act, an alleged bankrupt may offer 
terms of composition to his creditors before an adjudi¬ 
cation, in which event action upon the petition for ad¬ 
judication will be stayed until it is determined whether 
the composition will be confirmed, and by paragraph 
(3) of Section 70, it is provided that: 

“Upon the confirmation of the composition the 
consideration shall be distributed as the Judge 
shall direct and the case dismissed. Whenever 
a composition is not confirmed the estate shall be 
administered in bankruptcy as herein provided.’’ 

By Paragraph (f) of Section 70, it is provided that: 

“Upon the confirmation of a composition offered 
by a bankrupt, the title to his property shall 
thereupon revest in him.” 

Section 21 (g) provides that: 

“A certified copy of an order confirming a 
, composition shall constitute evidence of the re¬ 
vesting of the title of his property in the bank¬ 
rupt, and if recorded shall impart the same notice 
that a deed from the trustee to the bankrupt if 
recorded would impart.” 

In the matter of Frischknect, 34 Am. Banktcy. Rep. 
530, decided by the Circuit Court of Appeals of the 
Second Circuit. April, 1915, the court at page 535, in- 
considering the effect of the provisions of Section 70, 
subparagraph (f), says: 

“We do not agree with him in thinking that the 
monevs or the accounts in the hands of these 
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bankers, which they obtained from this bankrupt 
prior to his bankruptcy, were in custodia legis at 
the time of the attachment. When the court con¬ 
firmed the composition the title to these moneys 
and accounts under the Bankruptcy Act at once 
revested in the bankrupt. And such moneys and 
accounts might have been forthwith handed over 
to the bankrupt by the bankers without asking the 
permission of the trustee, or the bankrupt with¬ 
out the consent of the trustee could have 
maintained an action against the bankers to re¬ 
cover the same. We cannot import into the Act 
what Congress left out of it. The language of the 
Act is that upon confirmation of the composition 
the title of the banrupt to his property shall 
‘thereupon revest in him. , 

“The funds which have been attached and 
which the trustee is seeking to reach have never 
been in the actual custody of the trustee and 
formed no part of the sum deposited in the com¬ 
position proceeding and the trustee has no right 
now to reduce them into his possession. The con¬ 
firmation of the composition operated to super¬ 
sede the proceedings in bankruptcy . And the 
Bankruptcy Act operated automatically to revest 
the bankrupt ivith the title to his property. 99 
(Italics ours.) 

The nature and effect of composition proceedings 
in a bankruptcy cause are considered and stated at 
length in, 

Cumberland Glass Co. vs. De Witt, 237 U. S. 447, 
452, where the court says: 

“Under Sec. 70 (f) of the Act, it is provided 
that, upon the confirmation of a composition 
offered by a bankrupt, the title to his property 
shall thereupon revest in him. By Sec. 21 (g) of 
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the Act it is also provided that a certified copy 
of the order of confirmation shall constitute 
evidence of the revestment of the title, and when 
recorded, shall impart the same notice that a deed 
from the trustee to the bankrupt if recorded 
would impart. The order of confirmation becomes 
in effect a discharge, and is pleaded in bar with 
like effect. It operates to discharge the bankrupt 
from all debts, other than those agreed to be paid 
by the terms of the composition and those not 
affected by a discharge. It is thus apparent that, 
although the composition is provided for by the 
Bankruptcy Act, it is in some respects outside of 
the Act, for it is provided that, if the composi¬ 
tion is not confirmed, the estate shall be adminis¬ 
tered in bankruptcy, as in the Act provided / 9 
“The nature of composition proceedings is no¬ 
where better stated than by Judge Lowell in In 
re Lane. 125 Fed. Hep. 772, 773, in which it is 
said:” 

The opinion, after quoting at length the opinion of 
Judge Lowell, then proceeds (p. 454): 

“The effect of the composition proceeding is 
to substitute composition for bankruptcy proceed¬ 
ings in a certain sense, and in a measure to super¬ 
sede the latter proceeding, and to reinvest the 
bankrupt with all his property free from the 
claims of his creditors. True the composition pro¬ 
ceedings arise from the bankruptcy proceedings, 
and this part of the statute is to be construed 
with the entire act.” 

As appears by the supplemental petition, which 
adopted, reiterated and affirmed the allegations of the 
original petition as though such allegations were re¬ 
peated and therein set forth, the composition had been 
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finally confirmed and consequently by operation of the 
Act the title to the bankrupt’s property revested in 
it; so that at the time of the filing of such supple¬ 
mental complaint and the issuance of the summons 
thereon, the bankruptcy proceedings had terminated; 
its property had automatically revested in the defen¬ 
dant; the receiver had no further interest in its as¬ 
sets and consequently no possession of the leased 
premises. 

The grounds upon which the plaintiff elected to 
terminate the lease are the institution of bankruptcy 
proceedings against defendant, the appointment of a 
receiver of its property, and the compounding of its 
debts by the defendant, conditions which by the terms 
of the lease are made grounds for such termination. 
All three arose out of the bankruptcy proceedings. 

The defendant’s 44 Motion to Dismiss” is in sub¬ 
stance the same as the “Plea to the Jurisdiction,” 
which was overruled. The grounds urged in support 
of the 44 Motion to Dismiss” are that a receiver of de¬ 
fendant’s assets had been appointed, that he is in pos¬ 
session of such assets, conducting its business under 
the directions of the bankruptcy court; that that 
court has assumed jurisdiction of the administration 
of the bankrupt’s estate; and that the petitioner’s 
suit seeks to oust or interfere with the jurisdiction of 
the bankruptcy court; no other ground is urged. If 
the motion amounted to anything, it was at the best 
a suggestion of the pendency of the bankruptcy pro¬ 
ceedings upon which the Municipal Court, if its alle¬ 
gations were established, might have stayed its pro¬ 
ceedings until a termination of the bankruptcy pro¬ 
ceedings; these, however, the record showed, had al¬ 
ready terminated. The proceeding was not against 
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terminate the lease are the institution of bankruptcy 
proceedings against defendant, the appointment of a 
receiver of its property, and the compounding of its 
debts by the defendant, conditions which by the terms 
of the lease are made grounds for such termination. 
All three arose out of the bankruptcy proceedings. 

The defendant’s “Motion to Dismiss” is in sub¬ 
stance the same as the “Plea to the Jurisdiction,” 
which was overruled. The grounds urged in support 
of the “Motion to Dismiss” are that a receiver of de¬ 
fendant’s assets had been appointed, that he is in pos¬ 
session of such assets, conducting its business under 
the directions of the bankruptcy court; that that 
court has assumed jurisdiction of the administration 
of the bankrupt’s estate; and that the petitioner’s 
suit seeks to oust or interfere with the jurisdiction of 
the bankruptcy court; no other ground is urged. If 
the motion amounted to anything, it was at the best 
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the receiver and naturally so because at the time of 
the filing of the supplemental complaint he had no 
possession, inasmuch as the title to the bankrupts 
property by reason of the confirmation of the composi-’ 
tion, had revested in it. If the suit had been instituted 
against, or there had been any attempted interference 
with, the receiver, the bankruptcy court upon his peti¬ 
tion would have had jurisdiction to enjoin the plain¬ 
tiff from interfering with its officer, and the Municipal 
Court upon the motion of the receiver under the prac¬ 
tice in bankruptcy, could have stayed the prosecution 
of the suit. The receiver did not appear or interest 
himself in the case for the obvious reason that he had 
no interest whatsoever in the result thereof; the bank¬ 
ruptcy proceeding was terminated; the title to the 
assets, for which he had been receiver, had reverted 
to the bankrupt. The practice in bankruptcy is 
that when a proceeding is instituted against an alleged 
bankrupt in a court other than the court of bankruptcy, 
the proceeding may be stayed upon the motion of the 
bankrupt or any party in interest, such as a receiver 
or trustee, until the bankruptcy cause has terminated, 
whether by a discharge, refusal or discharge, or other¬ 
wise, when if the circumstances permit and the cause 
of action has not been effected by a discharge, the 
stay will be taken off and the proceeding continued 
to final judgment. So in the case at bar the defen¬ 
dant’s ‘*Motion to Dismiss” seems to have been pre¬ 
pared in a double aspect. It combines a motion to 
dismiss and a motion to stay proceedings. But neither 
of these were well grounded. The complainant’s 
original and supplemental complaints set out at 
length and in detail the various proceedings in the 
bankruptcy cause creating the grounds for the termi- 
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nation of the lease; these were met by the “Motion to 
Dismiss” based upon the pendency of bankruptcy 
proceedings and the threatened interference with the 
possession of the receiver, when as a matter of fact 
and law, the bankruptcy proceedings had terminated; 
the assets of the bankrupt had reverted to the bank¬ 
rupt, and the receiver had no further interest or right 
of possession. Yet the court below upon this sugges¬ 
tion dismissed the plaintiff’s complaint. 

The judgment below should be reversed. 

Leon Tobriner, 

Byron U. Graham, 
Attorneys for Plaintiff in Error . 


